Organ procurement:
let’s presume consent

Fady Moustarah, MD

IN WINNING FIRST PRIZE in the Logie Medical Ethics Essay Contest in 1997, Dr. Fady
Moustarah made a strong and compelling argument in favour of presumed consent
in the procurement of donor organs. He stressed that a major education campaign
will be needed when such a policy is adopted lest some people begin to regard
physicians as “organ vultures.”

DANS LE TEXTE QUI LUI A MERITE LE PRIX LOGIE de dissertation en éthique médicale de
1997, le D' Fady Moustarah présente de solides arguments en faveur du consente-
ment présumé pour prélever des organes d’'un donneur. Il souligne aussi qu’il fau-
dra une grande campagne d’éducation publique lorsqu’une telle politique sera
adoptée, sans quoi certains pourraient percevoir les médecins comme des «préda-
teurs d’organes».

ransplants involving cadaver organs are among contemporary medicine’s
greatest success stories because they mean an increased survival rate and
better quality of life for people with end-stage organ failure (ESOF).

As well, “there is every expectation that [transplant results] will continue to
improve in the future.”” Unfortunately, demand for organs far outstrips supply
and the rationing that results essentially condemns many patients to death.
Medicine could, and should, move in a direction that would alleviate the need
for these rationing decisions.

Saving life is a core moral principle in medicine; in fact, the principle of
beneficence holds that physicians ought to find ways either to save the lives or
to improve the quality of life of their ESOF patients. It is ethically unacceptable
to ignore the plight of patients who could be saved.

Allocating life and death

How can we avoid allocation decisions and save the lives of those on trans-
plantation waiting lists? Although several factors are involved, the major limit-
ing factor in Canada is the inadequate supply of donor organs.” This puts our
line of attack in clear focus.

Canada currently has an opting-in policy, which means that organs are har-
vested only if someone has provided consent, and this system fails to meet the
growing need. We must adopt a better procurement policy. In Alberta there have
been suggestions to switch to an “opting-out” policy, a practice often referred to
as “presumed consent.” Although the idea has been floated within the transplan-
tation field since 1968, it has not gained widespread support and governments
have been reluctant to adopt it. Physicians might assume that this reluctance
means the practice is morally objectionable, but they shouldn’t be misled. A sys-
tem of presumed consent not only will increase the organ supply but is also
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morally defensible because it better respects the individual
autonomy that the current opting-in system strives so
hard to protect.

Supply and demand

One author noted that “figures need not be invoked to
remind us that we face a donor organ shortage.” Al-
though I will rely on “figures,” I will also emphasize that
behind every one of them is a man, woman or child whose
life is in jeopardy and can potentially be saved. In the US,
for example, “there has been a 12.4%

organs without prior consent. David Peters concluded
that a person is considered to have “a legitimate and pri-
mary proprietary in his or her living or dead body” and
thus “has first right to control what happens to his or her
body before and after death.” So, how can we best realize
the autonomous wishes of people concerning the disposi-
tion of their organs?

The Human Tissue and Gift Act (HT'GA) of 1971 was
adopted by all provinces to ensure that people had au-
thority over their own bodies while also providing an opt-
ing-in system to encourage organ procurement. It states
that cadaver organs can only be har-

increase in the need for kidney, heart,
liver, heart-lung and pancreas trans-
plantation procedures between 1980
and 1990.” During this period the
need for cadaver kidneys increased by
267%. In June 1991 more than
23 000 people were on the United
Network for Organ Sharing waiting
list — a 75% increase since 1987.
Unfortunately, the supply of donor
organs has remained relatively un-
changed since 1980.

Canada is witnessing similar
trends. Of the 1067 patients awaiting
kidney transplantation in Alberta in
1990, only 551 underwent the proce-
dure; among patients receiving dialy-
sis in northern Alberta in 1992, half
were on a transplant waiting list.”

Our failure to seek an ethical al-
ternative to the organ shortage passes
a death sentence on many Canadians
and a properly enforced system of presumed consent may
help solve the problem. Studies from Belgium and Austria
have shown that “the problem of chronic organ shortage
can adequately be solved” with an opting-out system’ and
that there are “enough organ donors for all patients on
the waiting list, at least for kidneys.” Thus, unless it can
be proved that presumed consent is ethically unaccept-
able, we have a duty to pursue this option.

Autonomy and presumed consent

Respect for autonomy requires that we recognize that
rational beings have inherent worth and their actions
must result from their own deliberations. In Kantian
terms, individuals should not be treated as means to an
end because of their inherent value. From an ethical per-
spective, people should have authority over their own
bodies; recognizing that saving the lives of ESOF patients
is a desirable end does not by itself justify the removal of
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vested if the donor has left explicit
official consent, which is “binding
and full authority for the . .. removal
and use of the specified body parts.”
The only exception arises when a
procurer “has actual knowledge of an
objection thereto by ... a person of
the same or closer relationship to the
person in respect of whom the con-
sent was given.”” In theory, the
HTGA protects donor autonomy
while presuming that only those who
signed cards want to donate organs.

Such a presumption errs in its em-
piric foundation: most people who
eagerly support organ donation and
would also choose to receive a trans-
plant have never signed their donor
cards. Studies completed in Ontario
and Alberta in 1985 showed that
even though there was strong sup-
port for organ donation, “70% of in-
dividuals had not signed their donor cards.” A 1992 study
in Alberta found that 77% of respondents would like un-
limited access to transplants yet “the percentage of un-
signed donor cards has remained relatively constant.™

It appears that many people who support organ dona-
tion have difficulty envisioning their own deaths and find
it hard to contemplate donating their organs, although
other factors may be in play as well." If asked, many peo-
ple who fail to sign donor cards would say that organ do-
nations is desirable and noble. Therefore, we err when we
assume that the absence of expressed consent implies a re-
tusal to donate. Alternatively, presuming consent allows us
to meet better the wishes of most people. Hence, presum-
ing that the majority favour organ donation is the morally
correct way to proceed because it finds its roots in the
recognition of the unexpressed but autonomous will of
most members of society.

I hesitate to say unexpressed autonomous will because
with time a properly implemented policy of opting-out



can effectively equate the failure to indicate refusal to do-
nate with the indirect expression of consent. In other
words, it would be safe to assume that people who have
not registered an objection want to donate their organs.
"To avoid misinterpretation, massive amounts of public ed-
ucation would be needed before any shift to presumed
consent. Debates and educational campaigns could be
used to raise awareness of the need for organs, the success
of transplants, medical criteria for death and the compati-
bility of organ donation and religious belief. In Singapore,
where presumed consent has been the rule since 1987, all
residents receive a letter upon attaining the age of major-
ity. It states that they are presumed to consent to organ
donation if they do not explicitly object to it; Muslims are
considered objectors unless they opt in." For minors and
mentally incompetent people, consent is sought from next
of kin. With measures such as these, everyone should be
able to make an informed decision.

Autonomy and next of kin

Besides failing to recognize the wishes of the majority,
the current opting-in system violates individual auton-
omy on another level. Because of exceptions to the “con-
sent is full authority” clause mentioned earlier, the
HTGA means decisions are often made by relatives of
the deceased. People who procure organs continue to
seek permission from next of kin even though consent
has already been given. This begs the question of whose
rights and autonomy ought to be respected, those of the
donor or those of the next of kin?

We make a huge moral mistake when we let the wishes
of the next of kin take priority. Seeking such consent is
also time consuming and often results in family distress
when feelings of guilt and sorrow are prevalent. The time
lost may result in tissue death and concomitant organ
damage, and even lead to an objection to removal of an
organ the deceased person had agreed to donate. The po-
tential consequence is the loss of one more life.

Under our current system, there is little incentive for
anyone to sign a donor card. As a potential donor I have
to foresee my death, realize the need for organs and sign
my donor card as a goodwill gesture, all the time realizing
that my family’s wishes might be given precedence over
mine. The fact that these wishes often coincide is irrele-
vant. If I decide to object to organ donation and refrain
from signing my card, my wishes may still be overlooked
because families can give postmortem anatomical gifts
upon request. It is difficult to distinguish between objec-
tors and supporters of organ donation because even
though no objectors sign their donor cards, not every per-
son who fails to sign a card is an objector.

A policy of presumed consent can protect the wishes of

objectors because their registered objections would not be
subject to contravention. If they change their mind, the
burden of cancelling their objection would be on them. As
to those who choose not to object, a system of presumed
consent allows for rapid removal of organs and meets the
medical need for harvesting well-oxygenated tissue that
improves the operation’s success rate. By presuming con-
sent, procurers would also be saving families unnecessary
grief — they would no longer be asking questions at the
worst possible time, questions that should not be asked in
the first place.

Organ donation

Technical objections

Despite its appeal as an ethically acceptable method
for procuring organs, a presumed-consent policy may
face practical difficulties. However, solutions exist.

* Some say that an opting-out registry would become
too complicated and would not be able to maintain
uniformity across jurisdictional boundaries.'>" This
may have been true in the past, but technology and
rapid communication mean that we can surely create
a system to ensure that objectors can leave directives
of their intentions, which would be readily available
from a central registry. Also, objectors can still be
protected even if we rely on the card system cur-
rently in use. Solutions are readily available in Aus-
tria, Belgium, Singapore and several other countries
with presumed-consent legislation.

® Others argue that presumed consent will lead to dis-
trust of the medical profession because physicians
might confuse their role of saving the lives of poten-
tial donors with that of harvesting their organs, and
may ease off on attempts to help a potential donor.
This is simply an argument used by those who op-
pose the harvesting of organs. Today, procurement
practices must meet stringent ethical criteria. This
means that the life-saving team is kept separate from
the organ-procuring team. The public needs to be
informed of these safeguards, which will put un-
founded fears to rest.

* Some fear that presumed consent means procurers
might act too quickly in removing organs upon the
declaration of death. This would be morally objec-
tionable because it may harm members of the patient’s
tamily if they disagree with the medical criteria for
death. If there is disagreement with the medical opin-
ion physicians should respect that and give the family
time to accept that the person is dead according to
well-established and contemporary criteria.

I can continue to list technical objections and technical
solutions, but there is a way to resolve all such concerns.
Presumed consent is designed to protect individual auton-
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omy. Proponents of presumed consent need to show the
public that they are not “organ vultures” but instead are
trying to respect human freedom and dignity while trying

to meet the increasing demand for organs.

Conclusion

Altruistic voluntarism is not providing enough donor
organs. Although most people appreciate the miracle of
transplantation, many are reluctant to sign the donor
cards that make the miracle possible. The opting-in pol-
icy currently in play fails to make enough organs avail-
able, fails to save the lives of some ESOF patients and
fails to respect the autonomy of donors and nondonors
alike. We need a radical change in policy that is both po-
tentially effective and morally and socially desirable.

A presumed-consent policy can significantly increase
the supply of organs while at the same time supporting
the autonomous wishes of the majority concerning the
use of body parts after death. Presumed consent would
protect individual autonomy more than our current sys-
tem, without being insensitive to the wishes of the next
of kin. We will be making a great moral mistake if we
fail to adopt an ethically acceptable policy of presumed
consent that would help save many lives.

I will end by quoting David Longmore: “We either
preserve the ancient laws that guarantee the inviolability
of the dead, and the present rights of the next of kin, or
we can rewrite those laws in favour of the living.”"*
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